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DEED OF CONSERVATION EASEMENT

- 
jfilrs DEED OF CONSERVATION EASEMENT ("Easement") is madc thjs

I 7'@ ol December. 1007. by FIIDDEN MINE RANCI'I. l,l.C, a Colorado lirnited
liability conrpanl'. having an address olP.O. Box 3642, Crested Buttc, Colorado 81224
("Grantor''), in favor ol-the TOWN OI-- CRESTED BUTI'E. COLORADO, a body politic
and corporate. l-raving arr address of P.O. Box 39. Cresterd Butte, Colorado 8l 224
("'fou'n" or "Grantce").

RECITALS:

A. Grantor is the or.l,ner of the fee sinrple interest ilt the properry iegally
described in EXHIBIT A attaclted hereto and made a parl 01'this llascment.
which consists of approxirrately 757.68 acres of land in Gunnison County,
Colorado (the "Crantor's Property").

B. Grantor desires to convey to Grantee a conservAlion easelrcnl in accordance
with the terms of tl.ris Easement, over a ccrtaiD conservatioD area ol the
Crantor's Propcrly, The conscrvalion area of approximately 5l 7.80 acres is
described in EXHIBIT B. attached herero and rnade a part o[this llasemenr
rvhich is designated as the "Open Space Easernenr", except those parcels
legalll encumbered by lhose cenain Deeds ofConservation Easement
recorded on Decenrber -3 I. 2002 at Reception No. 526878. and orr December
27 .2004 at Reception No. 5.19626 of thc oflicial lecords of Cunnisor) ('ounry
(the "Conservation Area"). A trail proposcd lbr use bv rhe public, is
approximatell, located in EXHIBIT B (the "Trail").

C. The Ctxrservation Arca possesses recreational values, wildlilb and plant
habitat and other irnporlant nature t'eatures. scenic and recreational qtralities.
historic signilicance. and open space of great importance 1o (ir.anrec. rhc
people ofthe Toun ol Crested Butte, the people ol the County tlf Gunnison.
and the people ofthe Stare ofColorado. The Conservation Area is identitiecl
in the Crestcd Butte Area Plan as a preservation area.

D. The prcsen'ation ofopen space is supported by the policies o[Gunnison
County and the Town ofCrested Butte. as reflected in the Gunnison (tounty
Comprehcnsive Plan. tlre Crcsled Butre Land LIse I)lan dared April 6, 199(r.
and the Crcsted Bune Area Plan clated .lulv -5. 2006.

E. 'I he use ol the Trajl tbl rec:'eational puri)oses is supporred by the policies of
(iurmison County and lhe Town of Cres^ted Butte. as reflected in the Cunnison
County lrails Masler Plan. a:rd the Crestcd Burte Laud ttse Plan. dated April
6, 1996.
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F, Conselvation ol the Conservation Area by the grant of a conservalion
easement as set forth in this Easement will further the purpose of Colorado
Revised Statutes (C:.R.S.) $$38-10 .5-101. et stq., which provide in part for the
establishment olcorlservalion eirsements to ntainlain land "... in a natual.
scenic or open condition. or for wildlif'e habitat. or for agricultural.
horticulrural. wctlands. recreational, fbrest or other use or condition consistent
\rith th. protectio:r ofopen land, environmenta) quality or litc-sustaining
ccological diversity... . "

G. The Town is a govemmental organization as described in \ I 70(hX3)(A ) ol rhe
Intemal Revenue Code ol 1986, as amended lthe ''Code"). and is qualilied to
receivc grants ol'conservation easements as contemplated by C.R.S. $38-30.5-
104(2).

H, The scenic and open space values, the characterislics ofthc Conservation Area
and its currcnt use. and current devcloped features of the ('onservation Area
and the Trail. il'any, as of the date of this Ea-sement are to he described in a
Prcsent Condition Report which will bc prepared by Crantee with the
cooperation of Crant\)r l1o later tlraD September I . 2008. Said values.
characteristics and fealures are hereinalter describcd as the couservation
values ofthe Conservation Area (the "flonsewation Values"). 't-his report
shall be revierved and executed for acknowledgement o1'accuracy by (irantor
and Grantee. The report will be used by Crantcc to assurc that any I'u1urc
changcs in thc usc of the Conser'\,ation Arca r.r,ill be consisrent with the tcrms
oflhis Easenrenr. Houever. lhe reporl is not intended to prcclude the use ol
other evidencc to establish the present conditiol olthe Corrsen.ation Area il
there is a controversy over its use.

I. Granlor intends to make a charitable gifi ol the property inrercst conveyed b1
this Easement 1o the 'I'orvn, iD accordance with the requirements of dI70(h) ol'
the Code. firr the purposes ol'ensuring that, under the Tou,rr's perpetual
stewardship. (i) the (ionservation Values ofthc Conservatittn Area rvill be
consen,ed and nraintaincd forevcr. uses ol the Conservatiol) Area that are
inconsistelrt ,'vith the Conservation Values will tr ;:rer.cnteci ur corrected. ancl
(ii) trail access to rhe public over the'l'rail rvill bc provided in acconlance with
the rernrs ol'this Eascmenl.

J, Crantee agrees by accepting this Easement to honor the intentions of Crantor
staled herein and to presen'e and protect in perpetuity llte Conse'rvation
Values ol'the Conserration Alea ftrr the henetlt oltlris and lirture genet.alions.
simullaneouslv acknowledging that the Grantor intcuds to c()nvcy a
recreational easemeltt to lhe Town lor recreational use of the frail. wtich usc
shall be subject to the ternts of this Conscrlation l]aserrent.
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NOW, THEREFORE, in consideration of the mutual promises and

cover)ants oontaincd herein- Grantor herebl volunlarily grants and conveys to the
(irantee- and Cirantee voluutarily accepts (i) a perpetual conservation easement in Sross

over. on and across the Conservation Area, an immcdiatcly veste.l inlcrest ill real

property defined by SS38-30.5-i01, cl .t?q., ofthe nature and charactt'r descril'ed in this

Easement, for the purpose of maintainilrg arld forever conservitrg the Conservation

Values o1'the Conservation Area subject to an easement over, on and across the Trail lbr
1he purpose olallowing ptrblic accsss over thc Trail in perpetuity.

1. Purpose, 1-he purprrse ofthis llasernent is to conserve and rraintain in
pcrpetuity- the Conserr atiolr Vclucs of lhe Conscrvalion Arca. [t js also thc ptrrposc of
this Easement to acknowledge the use ofthe Trail b1'the public tlithout charge, exccpt.ls
allowed in Subparagraph 2.n.. for certain passive recreation uses, as are described herein.

tlrat are consistent with the Conservation Values ofthe Conservalion Area. Itis
acknowledged and agreed that. except as specifically perrnitted herein. use of the 1'rail hy

motorized vehicles is inconsistent r.vith the Conscrvation Values.

2. Prohibited rnd I'ormitted Acts. Anl activit)'on or use ol the Clonservation

Area or Trail inconsistent with the purpose ofthis Easement is expressly prohibitcd.
Subject to the lbregoing. and rvithout linriting the ger'rerality of auy of the tbregoing.
Cranlor and Grantee hereby acknolvledge and agree:

a. Use of Trail. TheTrail shall be used by the public each year during
tl.re tirne period of May' 1 through October 3 I . The use ol thc Trail
shall be limited to pedestrian. equestrian and biking uses; provided,
hor,cver, that in no event shall the use of the Trail violate the ternls of
this Easc'ment.

b. Rrstricted Hours. l here shall be no use olthe Trail by the public
bet$,een the hours of 9:00pm and sunrise.

d. Mining. The mining or ertraction of soil, sand. gravel, rock. oil.
natural gas, l'uel, or any other rnineral substancD on the Conservation
Area. or on Grantor's Propertv r.r'hich interlircs with the enjoyable use

of the T'rail. is prohibited, except lor the constructior and mrintsnancc
ol the Trail.

e. Trash. .fhe 
dumping or accumulation of any kind oltrash or refuse rrn

or r.vithin view.of rhe Conservation Area is prohibited.

J

c. Timher Han esting. -f 
inrber harr esting ol) the CoJ)servation Area.

and timber harvesting 'which canses crosion or other damage to the
Conservation Area, is prohibited. Notwithstanding tl.re lbregoing. trees

mat' bc cLrt to control insects and disease, to contl'ol in\ asi\ c non-
native species, to prevent personal injurv and propcrty damate and to
maintain the use of the'fraii.
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f. Pcts. No domesticated animals other than dogs and horses shall be
permitted on thc'lrail. All dogs on the lrail shall be on a leash. All
dog or.r,ners shall pick up after their dogs. 1-here are many deer in thc
ricinitl'of the Conserv'ation Area and no dogs shall be allowed tr.r

chase or otheru'ise harass the deer.

g. Overnight Use. There shall be uo day or ovcrnight camping on tbe
Conservation Area, except 1br the owners ard their invitecs ol Hidden
l\{inc Ranch Subdivision.

h. I\lotorized Vehicles. No motorized vehicles are perrnitled on the
Conservation Alea, except that (i) uotorized wl,eelchairs and sinrilar
devices used by individuais ro whonr the Americans rvith Disabilities
Act would apply are allowed; (ii) trail rnaintenance vehioles are
permittcd; liii) four wheel drive vehicles are permitred to be used for
noncommcrcial purposes b1, the tJidden lUine Ranch Subdivision
orvncrs aud their invitees on any existing roads as allowed by rhe
IIjdder.r Minc Ranch Owrer's Association; and (iv) o11'highwal
vehicles, irrcluding snowniobiles, arc pcrnritted to bc used lbr
nonconrmercial purposes by the Hidden Mine Ranch Subdivision
orvners and their invitees ou the existing roads and trails as allowcd by
the Flidden lvlinc Ranch Ovr.ners' Association. but excluding the rrail
created bY the Recreation lrasemcnt entered into b1 thc paaics.

Grantor's Property, The public shall have the right ol access only on
thc Trail and shall bave no rigbt of acccss on or across alry porrion ol
Crantor's Property, including the rentaindcr of the Conservation Area.
other than the Trail. Stalutory and common lar.r'rules of trespass shall
apply lbr any ruember of the public rr'ho leaves lhe'l rail and enters
Grantor's Property, and nothing in this Easemenr shall be consrruecl ro
linlit Grantor's right to bring trespass actions againsr indivitluals whtr
do so.

j. Subdivision. Any legal or dc./itcto division or subdivision ofthe
Consen,ation Area. whether by physical or legal process, is prohibitecl
B-v execrning this l,-asenent, Grauror is waiving and surre.ndering their
right to develop the Consen,atiorr Area. Neither the (jrautor nor i1s
irssigns, succcssors or affiliated entilies shall be alloue<l to use the
Conservation Arca in an1. rrralmer to increase or otltcnvisc affect rhe
density rrltlevclopment on any adjacent or otller parcel r.lithiu
Cunnison Countr .

k. Construction of Buitdings and Other Structures. 'fhe construction
or reconstmction ofany building, structrlrts. sign or billboard in rhe
Cilnservation Area, except ihose esisting on the date of this f.asenrcnr
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l. Roads. No portion of the Conservation Area shall be improved for
roadway use, pavetl. or otherwise covcred with concrete, asphalt. or
any other paving material.

m. Fcnces. Granlor or Crantee mal build a fence to delineate rhe
perimcter ofthe Trail- No such fence rvhich is approxirnately parallel
to the Trail shall be conslructed within fi fi,v flet (50') liom the
centerline o1'thr- Trail. Any such i'encc uhich crosscs the Trail shall be
appropriatell gated at the Trail to allorv lbr public irccess.

t) Residential or Industrial Activity. No residcntial. commr.rcial or
industri:rl uses shall be alloived on the Conservation Area. <rther than
de minimis reqealiorral comnrercial use of the Trail with thc prior
wriltcn coDSeDt o1' Crantec.

Utility Corridors. New water. electric, telephone or otlter public or
prir,ate urility coruidors and improvenrents, including rvithour
linritation. pipelines, transmission lines or other similar struclurcs rn
the Conscrvation Area, ale prohibited except as are necessary to
maintairr and improve tlte Conservatiorr Vclues of the Conservatron
Area.

p. Hazardous Materials. The storage, durnping or disposal rrn thc.

Consenation Area ofany hazardous or toxic subslance or matcrial
which is regulated under any t'ederal, state. or local larv (collectively.
"Hazardous Matcrials") is prohibited.

q. Surface Dislurbance, Except for construclion. ntainlcnance or repair
of tlre Trail. any altcration trf thc surf'ace ol the Conservatior) Arca-
including without limitation, the nrovement- excavation or rcmor al ol'
soil. sand, gravel, rock, pcat or sod. is prohibited.

r. Consen'ation Practices. l'he Conservation Area including the'lrail
shall be managed in accordance with good conscrvation practiccs.

Noise. Grantec shall enforce noise regulalions fbr the Trail consisrent
with noise regulations enforced wirhin ttre incotporated boundaries o1'
the 'l own of Crested Bu((e.

5
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and identificd in the Present Condition Report. is prohibited. except as
specifically allowed hcrcin. 1'hc existing lristrrric cabins on rhc
Conservation Area Inav be restored. maintained and used for
recreational use only, rvithout utilities. and not lbr residential use. as
allorved by the Hidden lvline Ranch Owners' Association.

l



t. Trail L)se. 'fhe Grantee ofany rccreational easement for use ofthe
Trail shall adopt mlcs and regularions lbr the usc rrl'the Trail wJrich
incorporate, at a minimurn, the usage limitatittns 1'rrr the Trail set lirrth
in this Easemenl.

3. Grantee's Rights. 't-o accomplish the purposc of this Ease ment the lbllowint
rights are hereby conveved to Grantec:

a. 'l'o prcsene and protect the Conserva(ion Values of the Conserrttiorr
Alea.

b. To periodically enter upon the Conservation Area to monitor
cornpliance with the lerms of rhis Ilasement. f'ulfill Crantee's
obligations under this Easement and otherwise enforcc the terms oI
this liasement; provided, however. that Grantce's cntry onto the
Consen'ation Area shall no1 unreasonably interf'ere with Grantor's use
and quiet enioyment of(iran(or's Propcfi)..

To prevent any aclivity on or use ofthe Conscrvation z\rea from
occurring or continuiug tlrat is inconsistent rvith thc purposc of this
Easentent and to reqtrire the restoration o1'such areas or featrrres ofthe
Couseri ation Arca u hich may be danaged bv any inconsistent tcti\ ity
or use.

4, Responsibilities of Holder ofthe Trail Easement. ln ordcr to ensurs that the
public eomplies $,ith the tcrnis ot'this tiasement. the lrolder ofauy recreational
easement for use olthc Trail. or its designee ("Holder of the Recreation Easenrent',).
shall have tbe follou'ing responsibilities u'irh regarri to enfbrcenrenl ofthe terms olrhis
Ilasement, and maintenance olthe Trail after it is c()nsrructcd:

S Dominguez Gunnison CounLy, 
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a. Clearly mark the Trajl and construct signage infbm ngrhepublicthat
public access is limited to the Trail onl1,.

c

c

b. Periodicalll monitor tire Trail u,ith sullcient licqucncy to cnsurL,
cornpiiance ivith rhe terms of this [asernent.

Post at the beginning of the Trail, signs staling rhe regulations set forth
in this Easement regartling use ofthe frail including, but no( linliled
to, the following regulations: (i) the time period for use ofthc Trail
antl the restricted hours of use; (ii) rhat all dogs musr be on a leash and
all dog or.vners must pick up aflcr their petsl(iii) thal no rno(orizcd
vchicles ale allorved {cxccpt as provided in this Eascntenl), ( iv) that all
trash must bc carried out; (v) that lherc is no oternight usc oflhe
Conservalion Area permittedl (vi) that use ofthe Trail is srrbject to
this Easernent; and (vii) the Trail is located withiu privare properrv and
users failing to slay on the Trail nay be prosecuted lbr trcspassing.

6
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d, Proride trash receptacle.s at the beginning of the Trail and enrpty such
trash receptacles as needed. Grantee shall be responsible frtr gcneral
trash and debris clean-np and removal on the l-rail- and reasonably
e\lcnding ollto lhe Conservation Area.

Clear the Trail of horse rnanllre and dog waste as is reasonably
nece.ssary.

C. Meel as necessary r.r'ith Grantor and Crantee to discuss the need for.
additional signage and/or other necessary actions to require
conrpliarrce u,ith the terms of this Eascment b). the Holder ol the
Rccreation llasement or the public. Grantee and thc llolder olthe
Recreation Easement shall take reasonable steps to respond 1cl

Grantor's rcqucsts \\,ith regard to aclions trccessar) to requirc
conrpliance rvith the ternrs ofthis ljasement.

5. Rights Retained b1' Grantor.

Grantor retains the right to perlbm any act not specifically prohibited
or limited by this Easement and *.hicb is not inconsistent with the
Conserration Values ofthe Conscrvalion Area or public use ofthe
Trail. 'lhese ownership rights include. br.rt are not limiled to. lhc righl
to exclude anv mernbcr o1'the public liont trespassing cln (iran(or.s
Propertl,. except on the Trail. thc right to sell or othen ,ise tr.ansler the
(iranlor's Property (including the Conservation Area) to anyonc
GraDtor chtroses. and the r.ight to develop Grantor's l)ropertv in any
man[er that is not inconsistent with thc ternrs of this Easen:c.nt.

e

a.

b. Crarrtor slrall have tlre right to enforce all trlthe terms olrhis
Eascmcnt.

c

1

ln the event lhat there is a violation of this [:,asement or therc arr-
conlinuinB occurrencc.s of vioiations of this Easement, Crantor shall
delivcr rvritten notice to (jrantee describing such violations(s).
Grantee shall have thirry 130) dals to cure such violationls) or prevcnl
further occurrences of continuing r.iolations and enforce the tcrnrs of
this Easement. ln the event such liolation has not been cured or such
continuing violatjons lrave trot seascd within such thirtl, 130) da1.
period, (irantor shall have the riBht to crercise either or lroth ofthe
lbllowing renedies:

f. Maintain the Trail to prevenl erosion.

l
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(i) Grantor shall have the righr to close of1'and prol)ibit public
acccss to the lrail untjl such time as tlrc virrlation is cured
or the corttinuing i iolations liave ceasetl: and

(ii) Grantor shall havc the right to seek preliminan and
permanent injunctions- declaratory action. ntandamus
action, specillc perforrlance and/or othcr equitable relicf
available to Crantor.

6. Trail Construotion. Thc Trail will bc constructed to a width ol'nr) more than
36 inches, maintained ancl repaired by crantce- Llie I.ltrlder ol the Rccreation Easet.nent. or
irs designee.

7. Responsibilities of Grantor and Grantce Not Affected. Other. than as
specifically set forth herein. this Easement is nor intended to impose any legal or other
responsibility on Grartee, or in an1 way to affect an.v existing obligations ofCrantor as
orvner ofthe Conserva(ion Area. Additionally, unless others,ise specified herein, nrrthing
in this Easement shall require Crantor or Grantce to take any action to restore the
condition ofthe Consc^,ation Area alier anv Act of(;od or other e'ent o,,cr uhich
Grantor had no control. Grantor (rnders(iinds that no(lring in this Easement relicves
Grantor of any obligation or restric(ion on the use of the conservation Area impose<i by
law. Among other rhings, rhis shall apply to:

^. Taxes. (irantor shall pay beforc delinqucncy all taxes, assessnlents. fees
anri charges rtl rvhatever description lcvied on or asscssed against the
Crarrtor's Prope(ty h), cornpetent authorit). (collectivclr.,.taxes..),
including any taxes imposed upotr, or incurred as a rcsult of this Easement
Grantor shall firmish Grantec with salisfactorl evidence ol'payuent of
taxcs upon request. Grantee is authorized but in no eve,]t ohligatcd ttr
make or advancc any payment oftaxes, upon fifteen (15) days prior
rvrilren notice to Grantor, in accordance r.r ith any bill, statenrent, or
esrilnate procuretl from the appropriate ar..horiry, *itho,t incluirl into the
varidit-v ofrhc laxcs or the accuracy o1'the bill. statemenr- or cstimate.Any
such paymenr shall b1- repaid by Grantor u,ithin 9() tlays aftcr payment and
shall bear interest until paid bt.Cranttu.a{ the rate ofeighteen per.cent
(18%) per annum.

b. Liability. lb rhe maximum extent allo\\ed hy larv. Grantor. Grantee and
thc Hoider oI the Recrealiorr L.asement srraI bc entitrerr lo the rights arrJ
protections provjded by C.R.S. j+-41-l0l_ rtr any srrbstirutc legislation.

8' Enforcement. Grantce sharr ha'e the obrigation to en fbrce and to prcvert and
correct or rcqtrire correction of violarions of tlre terms and purpose ofthis [,asenrcnt bv
the public. Grantee or its de.signee shall periodically rnonitor ihe Conservation Area at
sufficient intervals to enforce compliance with the tcrms oFthis Easement. In additi.n- ir'
(irantee finds what it belier'cs i.s a r iolation by (irant.r, Grantee shall notily Granhr in
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writing ofthe nature ofthe alleged violation. Upon receipt ol'thjs \4rjtten notice. Granlor
shall cither (a) restore the Conscn'ation Arca ttr its condition priol to thc violation. or (b)
provide a written explanation to Grantee ol'the reason why thc alleged violation should
be permitted. Iflhe condition descrrbed in clause (b; above occurs. or il'no written
explanation is provided to Grantee. both parties agree to meet as soon as possible to
resolve this difference. lf a resolution of this diff'erence cannot be achieved at the

rneeting, both parties agree 10 meet with a mutually acceptable mediator to atlempt to

resolve the disputc. (irantor shall discol,tinue any aclivilv trhich coultl corrtinue,

increase- or expand lhe alleged violation during the negotiation and mediation process.

Should nrediation fail ro resolvc the dispute within sixty (60) days ofGrantec-s notice !o

Grantor of thc alleged violation. or by such r>ther datc as the parties mry nlutuall) agree,

thc parties may take appropriate legal action. lfacourt u'ith jurisdiction detenrincs that

a violation is imminent, exists. or has occurred, Gratrlee may get an injunction to slop it.
temporarily or pernanelltly. A cout1 may also issue an order or in]uncl,ion (o rcqltire
(irantor to restore the Consen ation Area to thc condition that existed prior to the

riolation. Grantce's remedies described in this paragraph shall be cumulative and shall

bc in addition to all rcmeclies uou' or hereafter eristing at larl'or in eqLritl'. including the

righl to recovcr any damagcs fbr loss of scenic or environmetrtal values.

Notwithslanding any requiretnent outlined lrerein. if either party, in its sole and absolute

discretion. determines that there is irnminent harm or danger to Crantor's ProPerty, the

Conservation Area or the Conservation Values. then that party may request a court of
competenl.iurisdiction (via an ex pffte heating il'necessary) 1o issue au injunction to slop

it. temporarilv or permanently. The fiilure of either part)' to discover a violatiol'l or to

take immediate legal action shall not bar that party fiom doing so al a later time.

9, Costs of Enforcemcnt. Atlv costs iucurred hv Gritrrtec in strccesst'trlly

enforcing the terms ol'this Easemerlt against Glantor. including u'ithout limitation. costs

ol' suit, e.rpcrl and other witness fees aud retrsonable attorne) s' tics. and arlv costs of
rcstoration necessitatcd by (,irantor's violation ofthe tcrnrs o1'this Eascltlent shall be

borne by Grantor. If(lrantor prevails in ar1'action to entbrce the tenns olthis Easemcnt,

and thcre is a linding that Grantce-s actions or claims were groundless or liivolous. as

dcfined in C. R.S. I 3- I 7- l 0l , ct .\eq.1 or its replacemenl provisions. Crantor's costs tl I
suit. including withoul limitation, expcrt and other witness f'ces and reasonablc attomels'

lees, shali be borne bl Grantce.

10. Party's Discretion. Enlbrcemenl ofthe ternrs of this Easelnent shall bc al

the reasonablc discretion oleither party', and an1'tbrbearancc by a partl to exr'rcisc its

rights under this Easement in the event ofany breach ofany term of this Easement by the

olher party shall not bc deemed or construed to be a waivcr by the lbrbearing party ofl

srrch lenn or 6f any subsetlucnl breach of the same or anv othcr term ol'this Eascment or

any ofthe forhearing part-v's rights under this Easement. No tlelal'or on'Iission hy a party

in the exercise ofany right or remedy upon any breach hy the other party shall inrpair

such right or remedy r)r be coltslrued as a uaiver.

I 1., Waiver of Certain Dcfenses. Crxntor hereby waives any del'ense ol laches.

estoppel. or prescriptiott. al)d sgrees that the one-ycar statute of lilnitalions provided

9
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undcr C.R.S. 38-41- I 19. or any subslitute legislation. does nor apply to this Easement,
and Grantor waives any rights ofGrantor pursuant to such statute..

12. Costs and Liabilities. Grantor retains all rcsponsibilities and shall bear all
costs and liabilities ofany kind related to the ownership, rehabilitation. operation.
upkeep. and maintenance of Grirntor's Property. Grantor shall keep (.irantor's propertr,
free ofany liens arising out ofany work performed for, materials furnished to, or
obligations incurred by Grantor. Grantor shall not place or cause to be placed any
volun(arv licrs trr otlrcr encumbrances on Grarrtor's Propcrtv. e\cept thosc that arc by law
or by express ternts subordirratc to this Easement.

13, Termination of Eassment. Subjecr to Subparagraph 26.m. if at rhe.joint
rec;uest ofGrantor and Grantee, a court with j urisdiction dctermincs thal condiLions on or
surrounding the Conservation Area have changed so much thal none of rhe conservation
Values can be fi-rl{illed, the court mav terminate this Easernent. The toral loss of all the
conservation values are the only grounds under which this Easement can be terminated.
Each pany shall promptly notify the other when it first learns oi such circumslances.
Upt-r* such te.rnination, crantee mav use the endowmellt funds associatcd rvith this
Easemcnl, ifany. lbr purposes consislent with Grantce's organizational nrission. crantor
and Grantee agree that the granting olrhis Easemenr immediately ve$s c;rantee wirh a
property righr. and thc fair markct valuc of this property righr is a percenrage ofthe fair
market value ol'cranlor's Property. -lhis percentage shall be set forth i11 a real estate
appraisal issucd prior to February 1.2008. a copy of u,hich shall be placcd on file wirh
both parties and bv this reltrence madc a part licreoi fhis pcrcentage reflects thc valrre
used to calculate tlre deduction for lederal inconre (ax purposes allowablc by reason of'
this Easement. pul'suant to Scction 170(h) ofthe Code. as amended. r,",hcther or nor
(iratrtor claints any deduction tbr federal inconre tax purposes. Tlris percentage u.ill
changc to reflect any new pcrcentage which rnay be eslablished by the lnremal Revenue
service. Granlor and Grantee further agree that this pcrcentage shall remain constant. so
that should this Easenlenl be cxtinguished. bc sold for public usc, leascd or taken lbr
public use, or tcrminated, Grantec shall be entirled to a portion olthe proceeds tiom a[y
such extinguislrmenl. sale, Iease, exchange, involunfarl convcrsion, or condemnation
au'ard. Grantee's share ofthe proceeds shall bc the aforementioned perccntage ofthc
valuc of ciranlor's Property at rhe time.f such exringuishment- sale, lease, e*"llung..
i,voluntary conversion, or condemnation. Grantee's use oflhe proceeds shail comply
with Treasur-r' Regularion g t.l70A- lqg)(6)(i).

I4. condemnation. If this Easernent is taken, in whole or in part, by exercise o['
the power ofemine,t domain. Grantee shall be entitled to compensation in pioportion to
the_values se.t forth in Paragraph l5 below. unless otherwise privided b' colorado or
Federal law at the time.

15. Proceeds. This l:ascmenl constilutes a real properlY inrercsl immediatcll.
vested in Grantee, rvhich the parties stipulate to have a thir rnarket valuc determined by
multiplying tlre fair market value of cr:rntor's Property unencunrbered b)'the Eas.-ment
br the percenrage rcl-erenccd in Paragraph I j above.

10

I

I

I



S Dominquez Gunnison Countv. C0 Fgl272
r2/26t2o6'f o2t29 Pn Pq: lt of 2l
6ei-- -"" -- - R: g106.00- o: go.oo

Il ll lt'l /lll dtl ifill{jll'H+ t'+ll lhtl l1r I I I ll I

16. Assignment and Transfer by Grantee. Granlee's rights under this

EaserDent lnay bc assigned or translirred onll'with Grantor's pt'ior lvritten consent.

which consent shall nol be unreasonably withheld. Grantee may assign its rights and

obligations under tl.ris Easement only to an organization that is (a) a qualificd
organiz-ation at the time oftransfer under Section 170(h) ofthe Code. as arnended 1or an1"

successor provision then applicable), and the applicable regulalions promulgated

thereunder, and (b) authorized to acquire conservation easements under Colorado law.

As a condition ofsuch transfcr, Grantee shall tequire that the Cot)ser\ation Values that

this Easement is intended to advance continue to be carried out. IfGranree ceases to
cxisl, materially breaches its obligation under this Easement, or fbr any reason

tunreasonabll' lails or retuses to enfbrce the terms and provisions oflhis Easemenl.

following at least thirty (30) days &rilten nolice to Grantee, Grantor may petition a court
wirh jurisdiction to traflsfer this Easement to another qualified organization that agrees to

assunre responsibilill'to enforce the terms and provisions of this Eascnrertt.

17. Transltr ofthe Propertl by Crantor. Grantor agrees to incorporate the
ternrs of this Easement in an1'dced or othcr legal instr(nlent bv rvhich it divests itself ol'
any interest in all ol a portion of Granlor's Property- including. without linritation. a

leasehold interest. Grantor shall notify Crantee in writing within five (5) business days
al'ter closing using the form in EXHtBIT C attached hereto to include a copy ofthe ncu,

orvnership deed. lhe failure ofGrantor to peribrm any act required by this paragrapl,

shall not impair the validity of this Easement r'rr limit its enlorceability in any way.

I8. l'crpetual Duration. 'l-he easement created by this Easenrent shall be a
servitude running witlr Crantor's Property in perpetuity. The covenant.s. terms,
crrnditions. and resttictions of this Easernent shall he binding upon, anil inure to thc
bencfit rl1, the parties hereto and lheir respective successors, assigns. licensees, lessees

and guests.

To Grautor Hidden Nfine Ranch. l.l.C
I'.O- Box 3642
Crested Butte. CO 81224
FAX: (970) 349-

rvilh a copy to:
Cliggett & Associates, P.C

P.0. Box 1167

(iunnison. CO 8 1230
F ax: (97{)) 641-44 I 8

ll

19. Notices, Any notice, denrand, request, consent, approval, or communication
that either parly desires or is required to give to the other shall be in writing and either
servetl pcrsonall.v, trausmittcd by lacsimile. or scnl by firs1 class. certificd n1ail. rctum
rcceipt reqr:ested. poslage prepaid, addlcssed as follou's:



20. Present Condition Report. The Parties agrec that the provisions of Recital
H. are enforceablc provisions of this Easement. Granlee- at its expense, has caLtsed a
survey showing lhe Conservation Area to be performed. A copy of the survey shall be
provided to Grantor prior to tlre time ofexecution hcrcot'. Grantor shall. at its expense-
cause the comers ofthe conservation Area ro be monumented, and the locations ofall
roads existing on the Conservation Area as ofthe execulion date ofthis Easement. to be
surveyed by global positioning systems and locared on a map, prior to October l, 200g.

The parties further agree that, in lhe event a controversy arises with respect to the
condition ofthe Con;er'ation Area as ofthc co,veyance date ofthis liasement, or
cornpliance with or violation of'anv term or provision ol'this [.]asemcnt, the parties may
use the l)resent condition Report and any olher relevaut or material do.umcirts. .une1.r.
reports, and other inlbrmation to assist in resolving the controvers).

21, Subsequent Liens on Grantor's propert-v. No provisions ofthis Easement
should be construed as impairing the ability oi Grintoi to use Grantor's property as
collaleral for subsequenl b.rrowing. providcd that anl,nrortgage or lien arisi,g i.nm such
a borrorving would be subordinate to this Easement.

_ 22. No Mergcr. No merger sha be deemed to have occurred hereundcr or under
any document executed in the luture affecting this Easement, unless the porti", 

"*pr".riystate that they intend a merger ofestates or interests to occur,

To Granlee Town ofCrested Bufte
P.O. Box 39
Crested Butte. CO 81224
frAX: (970) 349-6626

or to such olher addrcss as cither party from time to timc shall designate bv proper notice
lo thc othcr.

S Dominguez Gunnison Gounty, C0 - - 187212
lz1id)didi-oz zs en n, srso.s8e, B7 i|"rl _
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23. Grantor's Representations and Warranties.
a. Grantor warrants that Grantor has good and sufllcient title to Crantor.s
Properly. liee liom all liens and encumbrances sccuring monetarv
obligations except ad valorem propcrtv taxes lor rhc cti.rcnt ycar. and
hereby promises to delbnd ritle ro Grantor's property against all claims thar
may be nrade against it by anv person claiming Uy, itrrough. or under
Grantor.

b. Granlor represents and warranls that to the best of its knowledge:

(i) No llazardous Substancc exists or has becn gcnerated. treated.
stored. used, disposed ol deposited. or transporrcd, in. olr. ()r across
Grantor'S Propcrty. and that there arc not now any underground
storage tanks located on Crantot's property;

t2
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(ii) Grantor and Grantor's Property are in compliance with all
federal. state and local laws. rcgulations, and requirements
applicable to Grantor-s Property and its use;

(iv) No civil or criminal proceedings or investigations have been
instigated at any time or are now pending, and no notices. claims.
dernands, or orders have been received. arising out of any violation
or alleged violation of, or f'ailure to comply with- any l'ederal. state,

or local law. regulations, or requirement applicable to Grantor's
Propeny or its use.

24. Acceptance. Grantee herebv accepts $.ithout resen,ation the rights and
responsibilities conveyed by this Easement.

26. Ceneral Provisions.
a. Controlling Law. The interpretation and performance of this
Easemcnt shall be governed by the law-s of the State of Colorado.

b. Liberal Construction. Any general rule ofconstructiorl to thc
notwithstanding- this [;,asement shall be liberally construed in favor of the
grant of this Easement and the policy and purpose of CRS- { 1l8-110.5- I 0 I

et seq. as amended- or any substitute legislarion. lfany provision in this
instument is [ound to be ambiguous, an interprelation consistent with thc
purpose of this Easemcnt that would render the provision valid shall be
t'avored over any interpretation that would render it invalid.

c. Scverabilig. Ifany provision of this Eascmcnt. or thc application
thercoflo any person or circurrstance. is lbund to bc invalid. thc
rcmaindcr of thc provision of this Eascmcnt, or the application of such
provision to persons or circunrstances othcr than those as to which it is
found to be invalid. as the case may be, shall not be affected thereby.

d. Entire Agrecmcnt. This instrument sets forlh the cntire agreemcnt of
the pafiies with respect to the Easement and superscdcs all prior
discr.rssions. negotiations, understandinSs" or agrccmcllls rclating to the
Eascmcut, all ofrvhich are merged hercin.

e. No Forfeiture, Nothing contained herein shall resuh in a Iorfeiture or
reversion of Grantor's title in any respect.

l3

(iii) Ihere is no pcnding or threatened litigation in any u'ay
allecting, involving. or relating to Grantor's Property; and

25. Recording. Grantee shall record this instrument in a timcly fashion in the
official records of Gunnison County, and may re-record it at any lime as may be required
to preselve Grantee's rights in this Easement.

I



S Doming
rzt26/200
s2t

Illl ltt Flll!,lttl'lljlhllhlii'l fi*t lil' I ll ll I

f. Tcrmination of Rights and Obligations. A party's rights artd

obligations under this Easement ternlinate upon transf'er ol'that party's
intsrest in the Ea-sement or Grantor's Property. except that liability tbr acts

or omissions occurring prior to transler shall survive transfer.

i. No Third Party Beneficiaries. This Easement is entered into by and

between Grantor and Grantee, and is solely fbr the benefit ofGrantor and
Grantee, and their respective heirs. benellciaries. successors and assigns
lbr the purposes set forth herein. and does not create rights or
responsibilities in any third parties beyond Grantor or Grantee.

j. Change ofConditions. A change in the potential economic value ol'any
use that is prohibited by or inconsistent w'ilh this Easenrent, or a change in
anv current or future uses olneighboring properties, shall not constitute a

change in conditions rhat lnakes it impossible or impractical for continued
conservation ofthe Conservation Area or public use oflhc l'rail. and shall
not constitute grounds for terminating this [lasemerrt.

k. Code Enforcement. lf any provision(s) of this Easement arc for.rnd to
violate the Code. or any ol the regulations promulgated thereunder, more
specifically ifany provision(s) would invalidate Crantor's state or federal
tax deductions. credits or other benefits. they are hereby dcemed to be void
ob inilio and of no force or cil-ect.

l. Amendment. lf oircumstances arise under which an amcndment to or
modilication of this Easement would be appropriale. (irantor and Grantee
are free to jointly amend tlris instrumcnt: provided that no amendmcnt
shall be allowed &at u,ill confcr a private benelit to the Grantor or anv
othcr individual greater lhan the benefit to the gcneral public (see IRS
Reg. I . I 70A- l (h)(3 X i)), or rcsult in private inurnment for a Board
rurember, stalTor contract cmployee of Grantee (sec IRS Reg. 1.501(c)(l)-
I (c)(2)). or allect the qualifications of this Easement undcr any applicable
laws, cxcept as provided in Paragraph l3- or Subparagraph 26.k. Any
amendment n'rusl be consistent with the purposc of this Easenrent and mav
not afl'ect its perpetual duration. Any amendment rnust be in writing.
signed by both parlies. and recorded in tlic records o1'the Clerk and
Recorder of Gunnison County. Either pa(y shall have thc right to charge

11
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g. Captions. The captions in this Easemcnt havc been inserted solcll'for
convenience of rei'erence and are not a part of this instrument and shall
heve no elfecl upon its conslnrction or interpretation.

h. Authority. Thc partics cach covcnant and warrant that it has thc
proper authority to entcr into this Easement.
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a reasonable f'ee to the other party lbr time and costs associated with any

amendment requested by the other party.

m. Good Faith. Both parties shall act in good faith rvith each other
when pcrfornring the terms and obligations of this Easement.

TO HAVE AND TO HOLD unlo Grantee. its successors, and assigns forever,

IN WITNESS WHEREOF, Grantor and Grantee have executed this Deed of
Conservation Easemer)l to be elfective as of the day and vear first above r,r'ritten

GRANTOR: GRANTEE:

HIDDEN MINI] RANC[], LLC,
a Colorado limited liability company

TOWN OF CRES'I'ED BL]TI'L].
COLORADO, a body politic and corporate

By, By
IC anager Alan B av('|r

ATTF-ST:
Eilecn Hughes. T C rk

(SIIAI-)

rvas ackno*'ledgcd before me tn;s 1) day of December.

I Higgins as Manager of Hiddcn Mine Ranch. I-LC. a flolorado

Witness my hand and olficial seal.

cli M h

County of G unnison

The foregoing instrurnent
2007, by Clilford Michae
limited liability company.

. (\Edlil'

ti)1[imr-

"+m Not
My

ublic
lssron exp rres:

l5

),o

STATEOFCOLORADO I

:
I

I

SEAL
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sTA'r'lj oF coLoRADo ]
) .s.

Coturty of Gunnison ]

The foregoing instmment was acknowledged befor. *" 6',i, / )I\uy of Deccmbcr.
2007. by Alan Bernholtz as Mayor and Eileen Ilughes as Clerk ofthe Town ofCrested
Butte, Colorado.

Witness my hand and official seal

(sEAL)

Notary Public
My commission expires 1lil,lad\

lly C4fltnt hl nfiafit

After Recording Please Return to
John D, Belkin, Esq.
P-O. Box 2919
Crested Butte. CO 81224

t6

NCARME H
BELt

+

] indl 12 !3 07.lot
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To:
From

EXHIBIT C

Sa N ice of Transfer Pro

Town of Cresled Butte ('Grantee")
Hidden Mine Ranch, a Colorado limited liability company, LLC ("Grantor")

Pursuant to Paragraph 18 of the Deed of Conservation Easement dated December

-, 

2OO7 , Grantee is hereby notified by Grantor of the transfer of lhe fee simple
interest in Grantor's Property legally described in Exhibit A attached hereto effective

[insert date of closing] to linsert name of new Grantor], who can be reached at

linsert name, legal address, phone and fax numberJ. Also pursuant to Paragraph 18

of the aforementioned Conservation Easement, a copy of the new ownership deed is
attached.

GRANTOR:

L

I

I

i


