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DECLARATION OF RESTRICTIONS, COVENANTS,
: EASEMENTS AND RESERVATIONS:

: v This Declaration is made by Owen P. O'Fallon and Barbara A«
. o'Palieni of Crested Butte, Colorado, hereinafter c¢ollectively called
o "the Declarant®, at the Town of Crested Butte, Gunnison County, Coloxado,
as of the 25th day of Qgtober, 1973. . P o

_ RECLTALS
L. The, Declarant is the owner of certdin real property

hereinafter called “fhe ILand®, situate in Gunnison County, Golorado,
described as follows:

Iots Seventeen (17) and Eighteen (18), Block Sixty-
two (62) in the Town of Crested Butte, Gunnison
County, Colorédo, decoxding to the offieial plat of
said Town on file and of record in.the office of the
Clerk and Recorder for Gunnison County; colorado.

= 2. The De¢larant intends that the Land shall be devéloped
@5 a townhouse development which will achieve certain objects and
purposes: namely, that the development will ke =a residential commun=
ity which is aesthetically pleasing, harmonious with the environment,
and conducive to residential use for all concerned on a lasting basis
and that such development will preserve the natural beauty of the
Land to the fillest extent possible during all seasons of the year.
: One building will be constructed by Declarant having four units and
% commoh Or party walls. Additional townhouses may be hereafter
- constructed upon adjoining Iand and made subject to this Declaration,
© at the Declarant's gption. ’

3e The Peclarant believes that sugh objects and purposes
can be best achieved through the imposition of reéstrictions, coven=
dnts, easements, and reservations upon the Land and through the

. control of the logation, composition and architecture of the

jmproveiernts to be placed on the Land. The Declarant further believes
that the objects and purposes may be implemented by continuing control
either directly by the Declarant or through other entities €o be
¢reated for such purposes, all as hereinafter set forth.

NOW THEREFORE, in order to achieve the above described
objects: and purposes, the Declarant does hereby impose upon the
above described Land the restrictions, covenants, easements, reserva-
tions, and other encumbrances set forth herein. All such encumbrances
shall run with the Land and shall be considered t6 be a part of any
and all conveyances, transfers, leases, and other documents affecting
all or any part of the Land whether or not specifically set forth
in such documents.

ARTICLE T ~ DEFINITIONS

1.1  “association' shall mean the nonprofit corporation
described in Article IV Hereof.

1.2 VBuildings' .ox “Improvements" means an improyement
congtricted vpon the Land in furtherance of the plan of development
set forth in the preamble hereof.

: 1.3 “Common Area! shall mean any unit area within the Land
which has been oxr hereafter may be conveyed by the owner thereof to
the association and accepted thereby, or any areas so designated on
the Plat and reserved as common areas on such Plat by Declarant,
ineluding any improvements thereon, which areas exist for the common
use of all owners, their guests and invitees.,.
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. 1.4 "Owner" shall mean £he title holder of each respective ‘.
units . . S : : :

: ©1s8 . "Plat" shall mean the plat subdividing the Land described

‘in the. preamble hereof and as filed in the County records of Gunni-

son County, Colorado. Such plat reflects the legal description of R
: : each wnit and indicates the separate number and designation of each
~ s« 7 unit. Declarant reserves the right to amend the plat from time to time

in the manner permitted by law to establish, vacate, and relocate

i
i
i
4
i
3

easements and parking areas.

146 "Unit" shall wmean suéh separately numbered -and designated
i parcels of Iand, and easements and rights appurtenant thereto, as
. shown upen the plat and the improvements thereon.

. 1.7 "Common Expenses™ sghall mean the costs axd éxpenses of
managing, maintaining and operating the common ateas and facilities
as described in section 4.4 hereof. Each owner shall be responsible
For his pro rata share of the common expenses as set forth in Section

i k 4.7 hereof. .

ARTICLE II ~ EASEMENTS

2,1 Generally. FEasements shall be as shown upon the plat.
such easements upoh the Land shall be for the purposes of parking,
utilities, drainage, walkways, recreation and access ag designated.

- 242 Interference with Easements. Nb'imprGVementm*structuxau
or barricade of any kind whatsoever may be erected or -placed upon any
platted ecasement without the prior written approval of the Declarant:

" 203 Additienal Easements, In addition to the casements shown
wpon the plat, them is hereby resexved to the Declarant an eagsement
through the basement area of each unit for purposes of installation,
replacement, repair, and maintenance of all utilities, including

: : water, sewer, gas, electricity, telephone, and any other utilities

£ necessary or desirable; and for a right of access to and from any

{ part of the Land in connection with the construction of improvements

, thereon., The installation of utilities shall be accomplished in a

A manner consistent with the preservation of the purpeses and uses of
the ‘area.

2.4 Maintenance Easement. An easement is hereby reserved to
the Declarant with respect to each unit for access to perforin any
maintenanee or managerial duties or functions. .

ARTICLE III - COMMON AREA

3:1 Right to Use. Title tb ‘the common area will be conveyed
; to the Assbeiation by Declarant, free dnd clear of any liens and
i encumbrances , except the easement and restrictions created hereby.
: Eac¢h owner shall have a right and easement of use and enjoyiient of
the common area. Such esasement shall apply to the guésts of owners,
and such other persons as may from time to time be avthorized by
the Association 'and shall be appurtenant to each unit. The use of
the common area:shall be subject to such rules and regulations as thé
Association may prescribe and may be subject to suspension of veting
rights and right. to use as provided in the Bylaws of the Assoeciation
for the failure of an owner to pay an assessment when due or £or a
violation of the provisions of this Declaration.
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S T3,.2 Expenses. The conmon expenses associated with the eommon .
ared shall be borme by the'Association-anﬁ shall be prorated as set
forth in Article VI hereof and the Bylaws of the Association.

. ARTICLE IV ~ ASSOCIATION

4.1 Creation. The Deglarant shall cause a nohprofit coxporation
. ("AsgociatTon") €6 be formed under the laws of the State of Colorado.

Such. corporation shall be named CEDARWOOD TOWNHOUSES, INC. or such i
other name as permitted under thé Taws of Colorado. .

4.2 Membership. The owner or owners of each unit, including
ahy unit owned by tﬁe Association, shall be entitled to: one member-
ship in the Association per unit and such membership shall continue
a8 long as such member ig an oyner.. There shall be ome vote per

membership.
,“7 - 4.3 BRepresentative of Owners. The owner of each unit éhdy’in
the e¢vent That a unit is owhe Yy more thah ohe person, then all such S

owners or the governing body representing such owners, as appropriate,
- shall designate in writing to the Association the person entitled to
represent and to cast the vote for such unit.

. 4.4 Duties. The Association shall have the duty of providing
management, maintenance, repair, landscaping, and, should the same
be authorized, improvements for the common area and facilities and
for all easements described in Article IT hereof. Tt shall have the
duty of maintaining and repairing all of those portions of the builditig
constructed by the Declarant which shall be for the mutual benefit of
all the owners, including the roof, party walls, and foundation thereof,
It shall further be responsible to: rovide such insurance as may be )
necessary ‘or deésirable with respect to the improvements on the land and
the common area and with respect to such easements. The Association
- may employ a managing agent to perform its duties heéreunder. -Such
-agent shall have the powets and duties set forth in the Bylaws of the
Association. .

L

) 4,5 AaAssignment and Delegatioch by Declarant. It is contemplated
that the Declarant may from time to time transfer, assign, and delegate
those powers and rights reserved to the Declarant under this' Declara—
tion, together with the obligations attendant thereof, to the Associa-
tion., Upon approval of the Agsogistion, it shall then be the respon—
sibility of thie -Association to recognize and to exercise such powers,
rights, and obligatidns. &t such time as the Declarant shall have.:
‘s0ld seventy-five per cént (75%) of the units, the Declarant. shall
assign and delegate dll of those powers and rights reserved to the
Declarant under thiscDeclaxation, together with the obligations
attendant. thereof, to the Assoeiation.

4.7 Assessments, The common expensés incurred by the Associa-
tion if its operation shall be borne by the owners upen an assessment
bagis. Fach owner of a unit, by acceptance of a deed. therefor, whether
oxr not so expressed in such deed or other conveyance, shall be deemed
to covemant and agree to pay- to the Association his respective assess-
ment as herein provided. Each owner shall be responsible for an equal
fractional propexrtion of the total assessment with the owners of all
other units in the dévelopment. The assessments made shall be based
upon the cash regquirements deemed to be such aggregate sum as the
Association shall from time to time determine is to be paid by all
of the owhers, including Declarant, for unsold units, to.prqvide for

which may include, but is not limited to, expenses of operatien,
hmanagement, taxes and special assessments until separately assessed,
insurance premiums on common areas and buildings thereon (including

-fire insurance with extended coverage, vandalism, and malicious

mischief insurance, public liability and other insurance), landscaping and

T
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——care of -gounds, common lighting and heating, repairs and rénovations,
" trash and garbage collections, wages, common water and utility chaxges,

e w .. legal and.accounting fees, management fees, expenses and liabilities

: incurred by the Resident Manager, or Board:of Managers, .under or by
reason of this Declaration, the payment of any deficit remaining

frem a previous assessment period, the ¢reation of a reasonable con=~

- tingency or other reserve or surplus fund as well as other costs and
expenses relating to the common areas. Assessments shall alseo include
the costs of exterior maintenance expense of ari owner's. unit if such :
. maintenance is undertaken by the Association pursuant o Article VII |
v - hereof, The omission or failure of the Board to fix the assessment '
i ‘for any assessment periofl shall not be.deemed a waiver, modification
or a release of the owners from their obligation to pay, The asgess~

| ments for estimated common expenses shall bé dué monthly in advance

and the Association shall Prepare. and deliver or mail to each owner

an itémized statement showing the estimated or actual expenses for
the assessment period and the proportionate amount due by such owner.

No owner may exempt himself from liability for his contribution

towards the common expenses by waiver of the use or enjoyment of any :
of the colnioh areas or by abandonment of his-unit. C ' S

] 4,8  Lien for Assessments, A1l sums ‘assessed but unpaid for the
, Share .0f commoh expenses o argeable te any wunit shall constitute a
lien on such unit superiocr to all other: lieng and encumbrances, except
fors o . .

{a) Tax and special assessment liens on the
‘unit in faver of any assessing unit,

; . (b) AILL sums uripaid on a first mortgage or
3 : . first deed of trust of record, including all
i : : unpaid obligatory sums as may be provided by
H L such encumbrange. . .

; : If any assessment shall remain unpaid aftes fifteen days after
the due date thereof, the Association may impose a penalty on such
defaulting owner in an amount equal to one per cent (1%) of such
assessment, Likewise, a penalty equal to one per cent (1%) of the
unpaid assessment may be imposed on the first gay of each calendar
monith thereéafter so long a8 such assessment shall be unpaid.

To evidence the lieén as above provided, the Association may,
but shall not be required to, prepare a written notice setting forth
the amount of such unpaid indebtedness, the amount of accrued penalty
‘thereon, the name of the ownér .of the unit and a description of the
unit. Such a notice shall be sigued by one of the Association and
may be recorded in the office of the Clerk and Recorder of Gunnison
County, Colorado. Such lien for zssessment shall attach from the
due date of the dssessment. Such. lien may be enforced by foreclosure
of the defaulting owner's unit by the Assogiation in like manner as =
mortgage on real propeity Mpon the recording of & notice or claim
thereof.. In the event of any such. foreclosure the owner shall be
liable for the amount of unpaid assessments, any penalties thereon,

" the costs: and expenses of Such proceedings, the costs and expenses
for filing the notice ot ¢lain of lien and all reasonable attorney's
fees, The Association shall have the power to bid on the unit at
foreclosure sale and t6. aéguire and hold, lease, mortgage and con~
vey the same., = - ; .

4.9 Personal Obligation of Owner., The amount of the common
expenses assessed against such unit shall also be a personal obliga~
tion of the owner thereof at the time the assessment is due. Suit to
tecover a money judgment for unpaid assessments, and any penalties
thereon shall be maintaihable without foreclosing or waiving the
lien securing same. . )

"4.10 * Payment by Encunbrancer. Any engumbrancer holding a lien
on a unit may pay any unpaid assessment payable with respect to such
unit, and upon such payment such encumbrancer shall have a lien on
such unit for the amounts paid of the same priority as. the lién of
his encumbrance,

¢
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AR'I,‘ICLE V - PARTY WALLS

5.1 General Rules of Law to Apply. Fach wall, which is built

" as part of the original construction of the bulldlng upon the Land and
,whiah‘placed on the dividing line between the units or which is an

exterior wall bearing the burden of the roof shall constitute a
party wall, and to the extent not inconsistent with the provisions
of this Article, the general rules of law regarding party walls and

“of 11ab111ty for property damage due to negllgent or willful acts

or cmissions shall apply thereto,

5.2 §haring of Repair and Maintenance. The cost of reasonable
repair and maintenance ol a party wall shall be shared by the owners
who make use of the wall in proportion to such use.

5,3 Destruction by Fire or Other Casualty:. If a party wall is
destroyed or damaged by fire or other casualty, any owner who has used
the wall may restore it, and if the other owners thereafter make use
of the wall, they shall contribute to the cost of restoration thereof
in proportion te such use without prejudice, however, to the right
of any such owners to eall for a larger contribution from the otherxs
under any rulé of law regarding liability for negligent or willful
acts or omissions,

5.4 Weatherproofing. Notwithstanding any eother provision of
this Article, an owner who by his negligent or willful act causes
-an interior party wall to be exposed to the elements shall bear the

whale cost of furnishing the necessary protection against such elements..

5.5 Right to Contribution Runs with Land, The right of any
owney to contribution from any other owner under this Artlcle shall
be appurtenant to the Land and shall pass to such owner's successors

in title,

5.6 Arbitration. In the event of any dispute arising concern-
ing a party wall, or under the provisions of this Article, each party
shall choose one arbitrator, and such drbitrators shall choose one
additional arbitrator, and the decision of a majority of all of the
arbitrators shall be f£inal and conclusiye of the question invelved.

ARTICLE VI ~ ENFORCEMENT

. 6.1 By Whom. The piovisions of this Deéclaration may bé enforce-
able by the Declarant, by the Assocxatlon, or by any owner. An owner
shall have the right to enforce the provisions of this Declaration
only after giving the Declarant notice of an alleged violation of

the provisions hereof and upon failure of the Declarant to initiate
remedial action ds hereinafter provided within thirty (30) days after
receipt of such notice. The right of enforcement conferred upon the
owner shall not be effective as to any waiver granted by the bDeclarant

- or the Association under the provisions of this Declaration.

6.2 Enforcement by Law. The enforcément of the provisions of
this Declaration may also be by a proceedlng in law for a prohibitive
or mandatory injunction or by a suit or action to recover damages.

A 3udgment in any action at law or in equity shall include reasonable
attorney's fees. In addition thereto, the Declarant may exclude any
owner or the guests of any owner from the use and enjoyment of the
common area and any facilities thereon.

6.3 Effect of Violation. No violation of, or failure to comply
with any provision of this Declaration nor any action to enforce such
provision shall affect, defeat, render invalid, or impair any mortgage,
deed of trust or other lien on any porticn of the Land which was taken
in good faith and for value and perfected by recording with the Clerk
and Recorder of Gunnison County, Colorado, prior to the time of record-
ing of a notice of viclation which shall identify such portion of the
Land and the owner (s) thereof and shall describe the nature of such
violation or failure to comply. Neo such violation, failure to comply

.
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owner upon damage (eit

- nor action to enforce shall affect, defeat, render invalid, or impair

the title or interest of the holder of, or the purchaser upén forew-
¢losure under, any such mortgage, deed of trust, or other lien or
result in any liability, personal or otherwise, Eo any such holder or
purchaser. Any such purchaser upon foreclosure shall, however, take
subject to this Declaration except that any violation of, or failure
to comply with, any provision of thim Declaration which occurred prior

-to the vesting of fee simple title in such purchaser shall not be

deemed a violation hereof or a failure to comply herewith with respect :
to such purchaser, his heirs, representutives, successors, and assigns.
Nothing contained in this paragraph 6.3 shall be deemed to relieve any

owner of personal liability for assessments, costs, expenses, and fees
aceruifg or owed under this Declaration and pertaining to his owner-

ghip of & portion of the Land. fThe Declarant shall have the right to

obtain personal judgment against any such owner for such liability I
through any court of competent jurisdiction. .

ARTICLE VIL ~ MAINTENANCE AND REPAIR OF IMPROVEMENTS

" 7.1 By ownex. An owner shall maintain and keep in good repair
all €hat part of the Land and ifiprovetients thereon contained on such

owner's unit not required to be maintained and kept in good repair

by the Association., It is the responsibility of each owner to keep

adequate fire, casualty and publie liability insurance doverage on :

his unit. : [

7.2 Definitions. For the purposes of this Article ViI, total
damage is Jéfined as such damage as to render, in the judgmerit of
the Association, any unit on the Land untenantable. Any damage less
than total damage as s6 defined is partial damage for the purposes
of this Article VII, Repair or reconstructlon as used in this

‘Article VII means restoration of improvements to substantially the

same condition whic¢h they existed prior to the damage, with each
unit and the common aress having substantially the same horiZontal
and vertical boundaries as before.
7.3 Duty of Repair or Reconstruction., I& is the duty of each
er partidl or total) to his unit to repair
ot reconstruct as follows:

(a) Partial Damage. A partial damage to the unit
shall be repaired as promptly as possible by the
owner under the direction of the Association, and
&ny cost of such repair, whether undertaken by the
Association or not, shall be the responsibility of
or assessed against such owner.

(b) Total Damage. In the avent of total damage to

a unit, the Association shall determine whether to
raze the improvements upon such unit and place the
unit in a natural condition, or to construct replace~
ment improvements on the unit. Such a determination

" shall be binding upon the owner .of such unit, and

such razing or replacement shall be undertaken and
completed promptly following the Associationi's déter=
mination.

7+4 Covenant to Repair. Deelaraiit hereby covenants for itself,
its successSors and assigns, that any partial damage to the commion
areas will be repaired regardless of the extent of damage to a unit.

7.5 Power of Attorney. This Declardation hereby appoints the
Associatioh as the irrevocable attormey-in-fact for all owners to
deal with a unit if not maintained in accordance with paragraph 7.1
hereof or upen its damage and repair or razing and replacement. Any
repairs or razing and replatément reqguired to be madeé by an owner
under this Article VII, and not &6 made, may be undertaken by the
Association at the sole expense of the owner of the affected unit, and

. the Assoclation shall have a lien on such unit for the cost of stich

repairs in the same manner as & lien for assessments,; except as other-
wise set forth herein,

i e b £ T ey e s 73 et s, g s
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ARTICLE VIII ~ MISCELLANEOUS

8.1 ' Effect and Duration of Covenants. The provisions.of this

Declaratioh shall be for the benefit of and binding upon the Land;

.. each unlt, each owner, and his successors, heirs, representatives;

" and assigns. &uch provisions shall continue in full forde #nd effect
until January 1, 2000, at which time they shall automatically be

- ¢xtended for five successive terms of ten years each unless, at any

" .time after January 1, 2000, the ownets of three=fourths of the units
shall, at a meeting duly called for such purpese, vote for the termin—
ation of the provisions of this Beclaratlon. At any such deeting, ’
edch unit shall have one vote.

. E'Zw Estoppel Certificate. Dpon payment of a reasonable fee not
. to exceedl $10,00 and upon written request of dny owner or ahy persan
with any ‘right, title or interest in a unit or intending to acqu1re
any’ rlght, title or interest in a unit, the Declarant shall furnish
a written statement setting forth the amount of any unpaid assessments,
charges, fines or penalties, if any, due or accruéd under this Declara- -
tion with respect to any unit or portlon thereof., Such statement shall,
with respect o the party to whom it is issued be conclusive against
the Declarant and all other parties that no greater or other unpald
.amowits wexe then due or acecrued. -~

8.3 DLimited Liability. . Neither the Declarant ror ahy agent of
Hployée thereof shall be liable to any party for any actien or for
any failure to act with respect te any matter under this Declaration
if the action taken or failure to act was in good faith o was with-

out maliee.

o . 8.4 -geverability., Invalldmty or unenforceabllzty of ‘any provi-—
| sicti of this Declaration in whole or in part shall not affect the
: validity or enforceability of any other provision or any val;d and
: enforceable part of any provision:

8.5 No Waiver. Failuré& to énforce any’ prov1519n of this .Declar—
‘aticn shall not operate as a waiver of any such provision nor of any
~other provision hereof.

8.6 No Partition. The common areas shall be owned in common -
by all of thé owners of the units and -shall remain undivided .and no
owher shall bring any action for partitioh or division of the commen
areas.

8.7 Mechanic's Lien Rights and Indemnificatiocn. Subsequent to
the completion of the improvements described on the plat, no labor
performed or materials furnished and incorporated on a unit with
the consent or at the request of an owner or his agent or his con-
tractor or subcontractor shall be the basis for the filing of a liesn
against the unit or any other unit riot expressly ¢onsenting to oOr
requesting the same, or adgainst the common areéas. Each owner
(indemnitor) shall indemnify and hold harmless each of the other
owners and the Association from and against all liability arising
from: the. ¢laim of any. lien against the Land of any other owner or
-against the common areas for .construction performed 6 for labor:,
materials, services or other pProducts.

8.8 Right to Mortgage. Any owher $hall havé the right from
time to time to mortgage or ehcimiber his interest by deed of trust,
mortgage or other security instrument., A first mortgage or enecumbrance

: shall be. one which has first and paramount priority under applicable

g law. The owner of a unit may create Junlor nortgages on the follow-

i ing comditions: (i} that afny sueh junior mortgages shall always be
subordinate to all of the terms, conditions, covenants, restrictions,
uses, limitations, obligations, lien for common expenses, and other
obligations created by this Deeclaration and by the Bylaws; (ii) that
the mortgagee under any junior mortgage shall release, for the purpose
of restoration of any 1mpr0vements upoen the mortgaged premises, all
of his right, title and interest in and to the proceeds under all
insurande policies upon the said premises: which insurance policies
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were efferted and placed upon the mgxﬁgagédvpremiSes.by the Asébciq—

tion. Such release shall be furnished for
7 upon wWritten request of the Association,
granted, such release may be executed. by

thwith by 'a junior mortgagee
and if such request is not

in-fact for such junior mortgagee.

: 8.9 WAssignment.
“ assign, anE?EEgggTEEat
this Declaration to the Association,
to have assigned such powers, rights
tion upon his bankrupty, or death.
delegation shall be effected by the

Récorder of Gunnison County a notice

specifically describing the provision

e its powers, :

the Association as attorney-

The Peclarant may from time to time transfer,

tights, and obligations under

The Declarant shall be deemed
. -and -obligations to the Associa--
Such ‘transfer, assignment, and/or
recording with the Clerk and
identifying this Declaration and
s thereof affected by such transfer.

" B.10 Amendment.-

The Declarant shall Have the right to amend,

delete or supplement
prior to the sale of
deletion or supplemen

any provision 6f this Declafation at any time
all the units, provided that any such amendment,
t shall not have a materially adverse effect

upoh any of the then owners.
amend, delefe or supplement

The owners shall have the Tight to
any provision of this Declaratien by

" means”of any affirmative vote given by the owners of three-fourths of
the units., Such right to amend shall include the right to effectively
transfer to the Association any powers, rights or obligations granted
to the Declarant under the Declaratiom. Such vote shall be taken at
a meeting wdlled for such purpose. At any such meeting, each tnit

. 'shall have one vote. o

Signed and dated at Crested Butte, Colorado, as of the date

first above written. L ) L5 -
en P. Q'Fallon. =

v — \\-li G o\

Barbara A. é'Fa LOxE

STATE OF COTORADG
88,
County of Gunnison ’

Covenants, Ease~

2575 day of
O'Fallon.

The foregoing Declaration of Restri¢tions,
ments and Reservations was acknowledged before me this
Dxxctobers o+ 1973, by Owen P. O'Fallon and Barbara A.

Witness sy hand and official seal.
My Conirlsslon expires June 19,1976




